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Professor O'Neil’s paper was part of a*dual program grievances. (The bill's sponsor might have added that 5 
on Legal Implications presented July 9 at the 1973 the heaviest costs of court contests over faculty rights 
ACUBO-Annual Meeting. The following.text, to- + do not lic.in attorney's fees; even more cosely are the 
gether with a presentation made by Mr. Roderick K. diversion of academic and administrative time and 
Daane, General Gourise& for The University of energy fagny more vital pursuits, and the straining of, fe 
Michigan, comprised a concurrent session dealing \~ collegial Bt bes ata time when the fabric is already Sy 
with “Dynamics of\the Campus.” °, worn thin.) Thus a law designed to keep faculty griev- 
ol = ances out of the courts makes inbbrdinately good sense, fl : 
Ss i ona -Yet\the Floridayproposal appears to be the sole at- 1d hea 
. , ympt to check‘the intervention of the courts inv Py 
| Last .WINTER | A, Fioripa — legislator -intro- academic life. Lawmakers in her states may and do ‘ 
duced a bill designed (in his words)'to “ensure dive deplore the “4udicialization” of higher education, butt 
process (0 all university*personnel who are fired yor they fail to sce that the solution lies ‘not in strong” ‘ 
disciplined.” The purpose of tHe bill was twofold. On rhetoric, but in understanding why the courts ate in- : 
the one hand, it sought to afford fajrer procedures to “volved and taking practical measures to ready : i 
academic personnfl and thereby safeguard individual occasions for intervention. fi JF LP 
rights; “as matic’ stand now,” bserved the sponsor, The courts and the law became a major ,ary6f aca- 
“many professoys claim that they have no effective way“ demic life as a result of the student disorder ol he laye 
to protect themSelves except by going to court."’ There 1960s. In thé preceding quarter century, the. law, reports 
was, however, amore practical rationale for mandating show only a handful of cases dealing with higher edu- 
due process—a desjre to “save the people's money by cation. Suddenly, in 1968, this Wickle became a torrent. 
keeping certain personnel Satin: ge of the courts.” For several years'the courts were full/of student dis- 
¢ The author of thé. bill charged that Florida's univer- — ~ cipline suits—with some courts (like thé federal 
sities had been “needlessly spending thousands of Western District of Wisconsin, which includes Madi- 
dollars to Htire lawyers to represent the state in suits son) so burdened by university cases that other judicial » 
. filed by disgruntled professors claiming  discrimi- business came virtually to a hj It. The consequence of 
nation,” +5: vel this preoccupation with studhedeoroness and demon- ° 
_ The Florida bill (which apparently did not pass stration was to create a sharp imbalance between the 
——“¢itherthouse) is striking in several respects. In. these law of higher education/ and/ahe practice of higher 
9 * * days of legislative antipathy toward higher education, education; two thirds or ‘more’of the reported cases in ~ 
and especially toward faculties, such solicitude for, ~ “the past five years deal with perhaps five t ten percent 
academi@due process is remarkable in itself/ Even more of the work and activity life of institutions of higher ; 
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revealing is the prattical impetus of the proposed, 
law—a desire to avoid expensive lawsuits aver faculty 
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- late 1960s, they disappeared in the curly 1970s when 
relative tranquility returned bo campus. Yerthe courts 

_ have shown persigns of withdrawing from the field of 
* higher C@ucation, Acadeniic judgments and processes 
that were. sat fosanct until they were, challenged by 
claims of unconstitutional expulsion and suspension 
3 pave now sgicriecei peeanenty a matter of pute 


f Thus courts that got intochigher € 
ing of ugg ieved students an 
tained an interest in. this 

: what role, will Mes ae) 


vat the urg- 
ers have re- 


ce broad areas of litiga- 
iLfor discussion—first, 
’ Hlocystgssal increa Myty scarce resources; second, 
ACCESS AO the be ng) ris andl rewards of higher education; 
“and ‘hinds pa ation in the making-of key deci- 
oo _-  stons, Facharea “Should be reviewed in turn, 
% o All atioti_ of Resources \ 


7 . 
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Aiereasing litigation over allocatiqn of resources 
SENS likely for several reasons, First, because the share 
“ol federal and stage funds going to higher education 
will Mmain static at best of actually decline. Second, 
eo * WY ause the competition between/public and private 
imstitutions to share in that static er shrinking budget 
will probably increase. Third, -because legislatures will 
# «+ impose tighter controls and restrictions upon the use 
of higher education funds in the interests of “‘account- 
ability.” : 
‘The disputes that reach the courts will vo primarily 
ol two types—those between the bi dnd the 
estate; And those between or among yacademic institu 
tions. Recent experience in| Michigan provides a 
dramatic exanipleof the former type of conflict. When 
the state legislature attached athost of conditions to the 
© L970 higher education: budget—scuing faculty -work- 
loads, reordering admissions policies and constraining 
campus fiscal autonomy—the governing boards of the 
three major universities (Michigan, Michigan State 
. J and Wayne) brought suit chillenging the lawmakers’ 
power. For the third time since the beginning of the 
century, the Michigan state gourts held that the legis- 
lature had overstgpped the bounds of its autlfority and 

; encroached upon that of the yniversity governing 
boards. (There is at least a hint that this case involved 
a contlict between ceducatitnal sectors as well as 
against the legislature. ‘The state board of education 
appeared as a party in the case against. the universities. 
. There is a plausible inference that the elementary and 
secondary s¢ hools might have benefited front the losses 
of higher cduc ation, ) ‘ 


f' 


to summon awn awesome suslvereite presi » Mat 


the~ 


mae 


‘ : ‘ - 
. - 


A comparable case@rose in Perinsylvania About the 
sume time, ‘impHCating-the interests of private rather 
institutions. When the state legislature 
et universities shroughout the world to re port 
' ini yor crime or campus Ts rules violation committed 
ya Pennsylvania student, Haverford College and 

several othe 1s brought suit to invatidatethe law. They, 

were jomed as “friends ef'the court” by forty- -one other 
colleges and universities, thus suggesting not only the 
_ commonality of interests ,but also the strength that 
may lie in numbers. Che suit was almost. totally 
successful, . 


Someforms of legislative interference may ,“of course, . 


not be as readily aynenable to judicial review. Soort 
after the close of the 1971 session, the presiding officers 
_of the two houses and chairmen of the education coam- 
Trittees of the Minnesota legislature sent letters to cach 
publiecampus president s¢ting forth a list of “pyrtic- 
ulus’ to guide the disbursement of allocated funds, 
An administrator would distegard such “advice” at his 
peril, even though it lacked the concurrence of cither 
house or the governor's signature. Yet there is no way 


in which aivy institution or individual could challenge , 


in court a lawmaker’s right to send such a letter to a 
“university president. It is quite possible, therefore, 
that protective court decisions in this area may Simply 
alter the method rather than the éxtent of legislative 
surveillance of higher education funds. é' 

- *More novel, though possibly more ominous, is the 
prospe¢gt of lawsuits among colleges and universities 
over resourees. There have been a few preliminary 
skirmishes. The federal courts in NeW York have twice 
rejected claims of unlawful inequity in the formula 
by which funds are apportioned between the two and 
four- “yeu units of the City University of New York, 
More revealing is a lawsuit recently filed by thede ulty 
of a small two-year college in Southern Washington. 
Thdomplaint challenges the authority of the system- 
wide governing board to override an agreement ne SO- 
tiated with the local wustees for a salary scale: Higher 
than the state-wide poligies. The system hoard claimed 


that the dower rate was required by the leveling off of > 


_staie support for-higher education. gi he faculty, hows 
ever, Claimed that the trustces should be permitted? to 
use available local funds for this purpose if they Wish, 
Both autonomy and the allocation of resourcesscem - 
to be in issie in this intriguing contest betweeir the 
local fac ulty and the state-wide board—with the cam- 
pus administration and trustees sitting by in silence, 

As the financial plight of American higher education 
worsens, resort to the courts for-settlement of resource 
, questions is certain to increase. Competition between 
public and private séctors. may well intensify. State 
colleges and universities may, for example, challenge 
the eligibility of church-affiliated schools for public 
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fends (as the administrators of the Bundy Act pay- 
ments have already done occasionally in New York). 
‘The premisg of such challenges is somewhat problem- 
atic. It is far from clear that legislatures in New York, 
Pennsylvania; New Jersey and Maryland would in 
fact increase sapport fpr the public sector to the extent 


institutions canndt.be blamed. for looking ‘longingly 
at the millions of dollars newly channeled to the Once 
resolutely “independent” colleges and’ tniversities. 

There are mounting disputes over resources at a 


third level—claims against an academic institution by 


the individual faculty member. ‘Uhe-.growing number 
of suis challenging decisions to deny tenure or .re- 
appointment really-d6 represent cdnflicting Claims tow 
scarce resources, for everyone kfows that the Mimber 
of faculty positions istnlikely to increase and\ wil 
probably diminish on many campuses. The increasing 
involvement of the courts in this area comes at a time 
when thede decisions are already far more difficult and 


painful than they would have beé@n in times of relative ~ 


plenty. Yet in the F960s the coufts routinely declined 


‘jurisdiction of such disputes. Thus at a ime wher the 


allocation of scarce. resources among faculty members’ 
(and between academic and non-academic positions) 
has become a critical issue, the courts Jiave dlramat- 
ically entered the picture. Once in the picture, they are 
quite Tikely to remain. Suv 

In all these areas, increasing-resort to the courts for 
resotution, of disputes over resource aHocation*seems 
virtually certain. ‘The.very success of Michigan's 
major universities in tuning the tables, of agcount- 
ability gn the lawmakers enhances the, appeal of liti- 
gation” Students and. faculty members have secured 
and asserted their rights.through the courts. here 
seems Ho reason Why adminisuutors who have been 
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the*courts to em they could not constitutionally . 
aid the prifate sector, Yet administrators in the public 


with highes education and with the law, and is the authot. of numerous books 
and articles in these fields. Two of Professor O'Neil’s recent books are The Price 
of Dependency: Civil Liberties in the WeHare State, and Free Speech: Respon- 7 
inderAaw: He received AB., A.M., and LL:B. degrees 
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defendants in the studentantMaculty cases should not 
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now become plaintiffs. > 
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Access to the Benefits of F ligher Education 
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The courts also offer an increasingly accessiple _— 


forum for the clayns of historically excluded or under- 
represented groups. We, sometimes forget that the 


‘“. 


Suprem¢ Court's Brown decision striking down facial ae 


segregation in the public schools was anticifyated by a 
series of cases involving exclusion or isolauon_of 
Negro students in southern white. universities. Since 
that time the courts have ¢onsidered other dinensions 
of access—sex, geography,-and political affiliation as 
well as race. Decisions in these areas: have done*fiuch 
to inerease the accountability of higher education, 

There is no longer any question whether public 
universities mat 


s mayexchide members of racial | minorities; —— > 


although “dual!” educational systems have persisted 
longer at the collegiate than the@lementary level. The 
difficult racial issues today are-those of preferential _ 
admissions or “feverse’’ disgrimination in favor of 
minority oie a In a long-awajted decision, the « 


_ Supreme Coulkt of Washington recently said that a 


state university (at least its law. school) may. apply 
racial preference’so long as there is “compelling inter- 


est.” Samething swonger than an ideal®tic or altruistic 


desire to help the poor and disadvantaged must be 
shown. The validity of preferential programs (either 
for admission ‘of students or employment of staff) 
would seem to turn upon a demonsuation of educa- 
tionally valid and compelling reasons for departing 
from racfator ethnic netttrality. Such reasons might* 
include doubts abqut the reliability and fairness of 


—saudardized test scores. The amiversity’s desire to 


overcome the effects of oid: ph sea units also 
be relevant: A. profession: 
> BR . 
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commitment sto make. . 
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facutties and student bodics more nearly representative 
of the national population might be persuasive. Or 
the university might feel compelled to prepare minority 
and disadvantaged persons to fill vital public serviee 
roles that white-anglo graduates cannot meaning» * 
«Melly assume, Thest and other goals may justify varia- 
# tion or expansion of traditional. selection criteria under 
the “compelling interest’ test which the Washington 
. count announced i in the DeFunis case. 
The role of residence as a measure of access Has 
Yéhso been extensively challenged. ‘Phe courts have con- 
sistently rejected attacks on nonresident tuition and fee 
differentials, and higher grade point yee nt 
OUL-OFstaHné applicants. Ino fact, athe /Unfted Sate 
Supreme Court Tits recently affirmed ek out briefing: 
or oral aHeremen Two lower court Cages holding such 
dilferentials-to Ke Constitutionally valid. ‘These prece- 
dent§ are not likely to be overturned. b 
“— Tn its June 1973 decision involving Connecticut's 
nonresident fyp,/ the ange 6 lis, however, set some: 
important limjts. In most st&tes a student who enters as 
a nonresidény may eventually qualify far resident” 
suatus, ahd henge for the lower tuition rates® That was 
‘the flaw in the Conndécticut law, however students 
who were ‘on iginally classified as nonre sidenits could 
, never changy that classification for tuition, ptirposes 
- 2oho matter how fully integrated in-the life’ of the state 
wae they might become for other purposes. ‘The Supreme 
Courpheld that such a rigid and permanent delinca- 
tion Nmhuted the due- process clause of the Constitu- 
tion, In striking down the Connecticut law, however, 
the Court clearly implied that more common forms of 
tuition differential would be valid, althou 
that issue was nop squarely before the @Ourt. One | 
tion of the opinion is particularly revealing: 
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Nor should our decision be construed to deny a State 
the right to impose on a student as one element is 
demonstrating bona fide residence, a reasgnable dura- 
tional residency requirement, which can, be met while 
in student status. We fully recognize that a State has 
a legitimate interest in protecting and-pfeserving the 
quality of its colleges and universities and the right 
of its own bona fide residents to attend such ingtitu- 
tions on a pre ferentigbtiition basis. 
Case) 


- 


Several salient) conclusions emerge from the 

» Supreme Court's discussion in the Connecticut case. 
First, durational residence requirements: (presumably 
Up to at least one year) appear to be valid differentials 
among students for tuition purposes. Second, however, 
the centyal criterion must be “bona fide residence’ = 
that jis, the reality rather thant the legal fiction of 
where the student actually resides and maintains pri- 
mary contac iy, Third, a student who enters the unliver- 
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sity as a Nonresident may not be forever barred from 
achieving resident status, Fourth, the required ‘“Wwait- 
ing period” taqualify for resident status must include 
the time spent as a student, abo with dther periods 
obattual residence in the state, Subject to these limita- 
tions and qualifications, it now appears that resident- 
honresident tuition,and fee differentials are Constitu 


tional. + ' 
Courts, will undoubtedly entertain growing num- 
bers’ Gf.suits involving c laims.of discrimination against ~ 
academic women. The first few suc h cases bave been‘ 
rathecihconclusive. Now that the Equal Employment 
Opportunity Commission has begun to bring affirma- 
tive dctioh claims to the courts, the expansian of the 
judicial role in this drea is assyred. The courts_will 
have to begin fashiauing an’Zpply ithe a sect of stan- 
dards ang principles propriate to issues of sex, dis- 
criminatton much as they have done in the area of race. | 
Or gapizations? as ‘well as individuals have be ‘gin tol 
seck the ald dF the courts in gaining aceess to campus, 
Aacilities.< A couple of years ago a federal court in 
“Virgittia held that a state college could not _constitu- 
tionally refuse,to charter a campus arm of the ‘American 
Civil Libertres Union since the objections to ir were 
mainly political. The most significant case of thi$ sort 
was decided by the United States Supreme Court about 
a year ago. The administration of a state college in 
Connecticut had refused to recognize a campus ¢ Rapter 
of Sugdents for a Democratic Society because the organ- 
ization hada violent record avother campuses, Inigall 
the district court insisted the college! “at least hold a 
hearing before denying- recognition, Yet the admin- 


. 


~ 


ge ae still refused to allow SDS on campusybecause 


would be a “disruptive influence” and, would be 
“contrary to the orderly ,process of change.” , The 

Syprame Court unanimously held thata group could 
not be denied campus actess on such grounds. ‘The 
‘high court recognized that groups as well as individ- 
“uals have First Amendment rights, and that d¢nial of 
recognition to a student organization would abridge 
those rights. unless it reflected reasonable apprehen-_ 
sion of a Aeay and present danger. The butden, was on | 

| {Nh istration to show such a threat, and the Con- 
Bi icials had not done so. Mere anticipation 

; of rv iolence based on the record of SDS chaptérs at 
other campuses would-nat suffice, sinte it reflected an 
invidious kind of guilt by association. 

More troublesome than politically controversial 
groups like SDS haye been homosexual and gay liber- 
ation organizations. Some institutions genuinely fear ‘ 
not only the violation of laws regulating sexual be- 
havior, but also serious damage to the institutional 
image, loss of community and akumni support, and tl 
like. The several courts that have ruled on the issue, 
however, have uniformly upheld the rights of such 
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froup{ to use campus iliti@® No“uch case seems 
yet to Nave reached fi al court; indeed, ‘the 
Connecticut SDS case appears to be the only coittro- 
versy over the*legal status of student groups that Has 
‘ goné beyond thetrial @ourt level. S : 

"A single transcendent principle may>govern) all 

these cases: The validity of policies determining access 
to higher education depends upon the extent to which 

they reflect educationally valid interests. Preftrerttial 
admission policiés must show a*Compelling interest” 

in edtteational terms; any vestigial barriers to equality 


‘ é F | ‘ a s a 
for womenare defensible only in clearly @ducational ~ 


terms distinctions between residéits and nonreside 

~ must befeasured-in terms of state's educationaFinter 

ests; and student organizations can be. by fed fram 
ae criteria. 


~ 


campus. only under éducationally 
(Glearly some restrictions are valid“in the academy 
hich would not pass muster off “camphas—for 
‘xample, a prohibition ina foreign language course 
against readifig assigned works-in translation. Certain . 
parts of a campus—-classroom buildings and- the 
library, most cleatly—tequire on educational grounds 
a degree of quiet that cannot be demanded on ‘the 
public streets or in the parks. Yet as the Supreme Court 
most recently made clear this spring in the Papish case, ° 
“the first amendment leaves no room for the operation — . 
of a dual standard in the academic community with 
respect to the contery Of speech. ..."’) The message 
is obvioys; different standards in any area affecting 
constitutional right{ may be justified only by special 
and clearly defined academi€s ‘terésts. Policies. defin- 
_ ing access to higher educati learly governed by 
this constraint, i 
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A third Sea in Which the courts are certain to be- | 

come moreé active is that of participation, really a dif 
eferent kind of access. To some degree. the studenf 
protests of the 1960s did open university decision-* 
making channeTsfor students who had been histor 
cally excluded. For other groups less ine lined to mout 
‘the barricades the courts have offered a more peac efil, 
ayenue to participation. Tyazecent ar ay ill 
j rate the potential of litigation. 

Several years ago a group of graduate student 
Madison asked the senior faculty of the Englist 
partment to let them attend departmental meetings. 
When that requést was refused, the students went to 
court, claiming that state law required departmental 
deliberations to be public. The legal issue was uncer- 
tain, so the judge ordered thte department to hold one 
public theeging: to determine its future policy on access. 
The senior faculty thereupon decided to apen all 
future me¢etings, thus mooting the lawsuit. Thus the 
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yhrough the spread of collective bargaining. On the 


~ grievance ‘mac hinery-provided by~union vontracts.: 


depafiment may well have tone further than the court 
was prepared to éompel it to go. ; — 

More recently a black commMtnity organization in 
North Philadelphia brought ‘suit in’ federal court ‘ 
claiming it had hyen improperly exchidet-from policy 
decisions of the Temple University Mental Health 
clinic, a community service of the College of Medieine\ 
The court ultinattely denied’ relief, but wartied that\’ 
claims te participagion might be presented in the \~ 
fuiure with different Tesultssif a clearer statutory: or 
Lcnstitutional basis were invoked. i 

One need only consider the range of excluded 
_ groups and constituencies to measure the potential for 
‘ litigation—not only “students ‘and community. ,organ- 
izations, but alumni, nonacademic stalf, gmeritus 


faculty and others, all of whom have subssafitial inter- “at 
ests not’ fully) reflected in existing Gustine OT 

decision-making; processes, There afe some@obvious 
limitations, of course; no court ixlikely-t6 honor an 
abstraet-claim to participate unless ‘it is based upgn 
some legal guarantee such as a slate “open meeting” 
law or a federal “maximum feasible’ participation” 
mandaté, Such statutory backing may not be too hard 
to find, however, as witness the solicitude of Congress 
for student and community participation embodied in 


Section’ 1202 of the™1972 education amendments. 
7 € 


ResOrting to the Courts in the Rutyre 
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Anitlysis of these specific areas of litigation leads 
naturally*to a.concluding question: To what extent 
will resort.to the courts actually increase or decrease 
in the years ahdad? The answer is quite problematic. 
Optheone hand, the number of justifiable clainis and . 
rievances is lywely to increase. There will pyobably -be 
more lawyer¢avaMable to press these Cainfs, partlyas 
" gtesult of experience with student cases and partly * 


other hand, people throughout higher education are ; 
becoming increasingly aware of the considerations 
underlying the Florida bill with which we began—the | 
very high mone tary.and human costs of litigation. 
Moreovgy, it is pot clear thatthe increasing, mnvolve- 
ment of fawyers means“more lawsuits: aresponsible 
aitorne y realizes better thay most laymen how and 
wherrhis clients’ interests may be helped by stying™ 
out of court. Collective bargaining may also have a 
deterrent rather? “han a catalyuc effect on litigation; 
many complaints thar-would former ly have gone to 


the courts may in the futuree channeled through the , 


Finallyetheéonduc tof all parties will respond in- 
creasing}y 4 to-the rulings they know (oy fear) courts 
would take df the issue were adjudicated. Oneeit is 
clear-that being sued camies many wisks~even if a 
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